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GUIDELINES
AGRICULTURAL STEWARDSHIP ACT
Revised [Effective Date]

NATURE OF GUIDELINES

The Agricultural Stewardship At{*ASA or Act”) requires that the Commissioner of
Agriculture and Consumer Services ("Commissioner”) develop guidetmesssist in the
implementation of the ASA. These guidelines are not regulations askris required to abide by
them. In fact, there are no regulations concerning the ASA. The only dodinatesrtyone must
abide by is the ASA itself.

These guidelines set out procedures for implementing the AS#kegsare not regulations,
they do not have the force of law. Matters addressed in theseigesdilat are not required by
statute may be waived or changed at the discretion of the Cormn@sdn the event of any conflict
between the guidelines and the ASA, the ASA will prevail. The Commissiopectsxhat these
guidelines will be reviewed periodically to determine whether changes aralneede

The Commissioner welcomes your questions and requests for informadionthe ASA
Program. All correspondence regarding the ASA guidelines camdmtedi to the address listed
below or you can contact the ASA Program at 804/786-3538.

Commissioner

Agricultural Stewardship Program

Virginia Department of Agriculture and Consumer Services
P.O. Box 1163

Richmond, Virginia 23218

BACKGROUND ON THE
AGRICULTURAL STEWARDSHIP ACT

In response to increased public concerns for a clean environment, &g@gricultural
leadership sought a way of dealing with agricultural water pofiuthat was different from the
approaches used with other industries, such as manufacturers. Muogachaing plants must
obtain permits and follow strict rules of operation. The agriculamamunity wanted a different
approach that did not rely on permits and strict operating rule®dkunto account the wide variety
of farming practices used in Virginia.

! Article 3.1 (Section 10.1-559.1 et seq.) of Chapter 5 of Title 10.1 fdaHe of Virginia.
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The ASA offers a positive approach to addressing potiunivolving agricultural operations.
It provides procedures by which individual agricultural producers carebed@lo areas of their
operations that may be causing water pollution. Rather than develeguigtrons with strict rules
governing every type of farming practice, the ASA looks at each farm individually.

BRIEF SUMMARY
AGRICULTURAL STEWARDSHIP ACT (ASA)

The procedures created by the ASA begin with a complaint todlde Commissioner of the
Virginia Department of Agriculture and Consumer Services. Thendssmoner must accept
complaints alleging that a specific agricultural activitycaising or will cause water pollution.
However, not all complaints have to be investigated as will beugBed below. After the
Commissioner receives a complaint and the complaint is one thabenmstestigated, he will ask
the local soil and water conservation district (“District” @wcal district”) whether it wishes to
investigate the complaint. If the District does not wish to ingatt the complaint, the
Commissioner may conduct his own investigation. (A copy of the ASA is in Appendix A.)

The purpose of the investigation is to determine whethegtieaiiural activity (that was the
subject of the complaint) is causing or will cause water pollutlbnot, the Commissioner will
dismiss the complaint.

If the agricultural activity is causing or will cause watellution, the ASA gives the owner
or operator an opportunity to correct the problem. The owner or operdtioe wsked to develop a
plan containing “stewardship measures” (often referred to as fhbasagement practices”) to
prevent the water pollution. The owner or operator then develops the plamm@nthe plan is
developed, the District reviews it and makes recommendations todimeniSsioner. If the
Commissioner approves the plan, he will then ask the owner or operatgplémnent the plan
within specified periods of time.

If the owner or operator fails to implement stewardship measiftexsa plan is approved,
enforcement action under the ASA will be taken against the owner or operator.

In some cases, the ASA investigation will not produce sufficiertegde to support the
conclusion that the agricultural activity in question is causinglbcause pollution. In those cases,
the investigator will see if the owner or operator is receptiv&iggestions on how the owner or
operator might improve his practices to prevent complaints in thefutire purpose of the ASA is
to solve problems by working one-on-one with the farmers.

SECTION A - WHAT THE ACT COVERS
1. Activities Covered by the ASA
The ASA applies to agricultural activities that are causingviir cause water pollution by

sedimentation, nutrients or toxins. The only exception is when ticalgnal activity in question is already
permitted by the Virginia Water Control Board (through the Department of EnvironinQardahty). The

(Revision effective June 7, 2004) 4



permits are usually: a Virginia Pollution Abatement ("VPp&ymit (general or individual) for the storage
and land application of animal waste; a Virginia Pollution Basge Elimination System ("VPDES") permit
for certain aquaculture facilities or for mixed production andgssing operations; or a permitissued by the
Commonwealth of Virginia for the land application of sewage sludge.

The ASA does not apply to forestry activities, odor concerns, or landfills. In termsiaf wa
problems, the ASA would only apply to farm dumps where agricultural products or anicedses are
disposed of and that have clear water quality impacts. Finally, the ASA does not appbotu@on,
or to water pollution caused by non-agricultural activities.

The Commissioner's staff will use Form 1 to determine whetherobthe complaint can be
investigated under the ASA. (A copy of Form 1 is in Appendix E.)

2. Definitions of Sedimentation, Nutrients and Toxins

Sedimentation is soil material, either mineral or organic mdttat has been transported from its
original site by air, water, or ice and has been deposited in another location. The frousmynder the
ASA will be on erosion of soil and its deposition in surface water.

Nutrients are dry or liquid materials that provide elements, ssahiteogen, phosphorus, and
potassium that can nourish plants. Commercial fertilizers ancabmanure are the two primary sources
used to supply nutrients to plants in agricultural operations and will be the focal poinA&Ahe

For the purposes of these guidelines, a toxin is any substance arenoifgubstances intended to be
used to prevent, destroy, repel or mitigate agricultural pests, or to be used asegplaturt
defoliant or desiccant, commonly called pesticides. In addiih gasoline, diesel fuel and other petroleum
products are potentially toxic materials that are usually employed in faopargtions.

Soil, nutrients, pesticides, oil, gasoline, and other petroleum produgiscaltand useful when they
are kept in their proper places. It is only when any of this immbteaches a stream, river, well, lake or
other water body that they become a problem.

3. What the Act Means B¥Pollution™

The ASA defines pollution as “any alteration of the physaamical or biological properties of any
state waters resulting from sedimentation, nutrients, or toxi{8ettion 10.1-559.1 of the ASA.) When
sediments, nutrients, or toxins enter the water from an agridudittreity, they constitute pollution under
the ASA.

However, even if pollution is occurring, the ASA gives the Commissittreepower to dismiss a
case if the Commissioner determines that:

“ . . the pollution is a direct result of unusual weather events or atkeeptional circumstances
which could not have been reasonably anticipated, or determines that the poHutaiithreat to
human health, animal health, or aquatic life, water quality or recreational or other
beneficial uses . . ."(From Section 10.1-559.3 C of the ASA.)

There are two key questions for determining whether pollution is occurring or will. occur
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1. Are there any barriers to prevent the sediment, nutrients, origestiom reaching
the water?

2. Is the owner or operator using any practices designed to preveailitant from
reaching the water?

SECTION B - HOW INVESTIGATIONS ARE CONDUCTED
1. Decision to Investigate

The ASA is "complaint-driven." There can be no investogatif any farm activity unless the
Commissioner receives a complaint. If the person making thglamtgives his name and no valid
exception to investigation is identified in the preliminary revighe ASA requires that the
Commissioner or the local District investigate the validityhaf complaint. If the local District
agrees to perform the District investigation, the Commissiilesisk the District to complete the
investigation and provide evidence from its investigation within tweng/-days of the date the
complaint was received by the Commissioner. The ASA gives thar@smoner the choice of
whether or not to investigate a complaint that was made anonymoitklyhe investigation
conducted by the local District, if it wishes, or by himself. eAfthe district and/or the
Commissioner’s staff submit the evidence to the Commissioneramenissioner will make the
final determination on the complaint’s validity.

The procedures described in the Guidelines are applicable to noneaoesguations. If
the Commissioner is made aware of an emergency situation, |gpeciedures may used, to the
extent authorized by law, in order to protect the environment and the public.

2. Handling of Complaints

Complaints are accepted by either verbal or writteestant. However, when a complainant
does not wish to reveal his or her name and address, the Commisssotischetion whether or not
to investigate the alleged concern. In addition, if complaints atearrend not site specific, the
Commissioner may decide not to investigate them.

3. Who Investigates

With the exception of the anonymous complaint, the District decitiesinvestigates a
complaint. Upon receiving a complaint, the Commissioner must notifyigteddand give it the
option to investigate the complaint. Form 2 shows the standard mamugifioation to a District
and requests the District's assistance. (A copy of Form 2 is in Appendix E.)

The District has five days to tell the Commissioner whetherooit will investigate the
complaint. A District may decide to assist in a joint invedtan. This type of investigation would
include both District and VDACS staff with the VDACS investagdtaving the lead role. When
the District chooses to conduct the investigation on its own, itimdigate in writing or orally its
decision to the Commissioner or his staff. Form 3 is designed tadpravistrict with sample
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language that it may use in responding to the Commissioner's etuastestigate. (A copy of
Form 3 is in Appendix E.)

A District may choose not to perform any investigations. Oncistaid has informed the
Commissioner that it does not intend to perform ASA investigations, the Distre&hdblave to
respond in the future to the Commissioner's notification that thareASA complaint involving an
agricultural activity within its boundaries. As a courtesy, tae@issioner will continue to inform
each District of such complaints.

4. Time Limitations on Investigations

The ASA requires that, for complaints investigated by a locati®tighe investigation must
be completed within twenty-one days of the Commissioner's retéiig complaint. The ASA does
not specify a length of time in which the Commissioner or hisstast complete the investigation;
however, it is the Commissioner's policy that investigations afs@the conducts are completed
within that time period. If the District conducts the investmatthe District will send its finding to
the Commissioner so that he can determine whether a plan isargce$he Commissioner is
responsible for reporting his decision to the owner or operator.

5. Notice to Owner or Operator of Investigation

It is the policy of the Commissioner that his staff or thetri2gis when it conducts the
investigation, will give the owner or operator notice thatbemissioner has received a complaint,
of the owner's or operator's agricultural activity which must nvedtigated. However, the
Commissioner, in his discretion, may waive this policy. To docummmtnbtice and the
investigation arrangements, the investigator (District or VDA@S follow-up with a letter to the
owner or operator. Form 5 shows the standard manner of a writtecatatifi for informing the
owner or operator about a complaint. (A copy of Form 5 is in Appendix E.)

In those instances in which a District may not wish to give notice to theraw operator
about the complaint after they have agreed to investigate, VDAIC&Sgist in delivering the initial
notice of the investigation. VDACS will explain that a compldias been received, that an
investigation is necessary, and that someone from the Distllicowtact the owner or operator to
arrange a time to conduct a site investigation. Form 4 provigasato document any telephone
calls regarding this notice and other case activities. (A copy of Form 4 is in Apgehdix

Regardless of who makes the initial contact, it is the polidh@Commissioner that the
person who sends the written notice of the investigation to the owape@tor also senaritten
informationregarding the ASA. This policy may change at the discretitheo€Commissioner.
(VDACS will provide this information to the Districts if requedt) This information may provide
the owner or operator an opportunity to learn more about the ASA, itsdprese and what the
owner or operator can expect regarding resolution of the complaint.

6. Notice of Findings from Investigation

The Commissioner will notify the owner or operator of his decisido adether a plan is
necessary. When a District performs an investigation, it grallide its findings to the
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Commissioner so that he can make this decision. This includestatiaisproduced and collected
during the investigation period. Form 9 was created to record tmesdly information. The
Commissioner's notice to the owner or operator will either disthesgomplaint or inform the
owner or operator that he needs to submit a plan to the Commissiooebidgsconservation
measures needed to correct the pollution problem. This plan is due 6éftéaythe owner or
operator receives a written notice informing him that a plandessary. Form 6 is the standard
manner of written notification to inform the owner or operator thaa is needed to correct the
water pollution problem. Information regarding planning and implementaiill be sent with this
notification to assist the owner or operator. The Commissionecomsyder a corrective order if a
plan is not submitted within 60 days. (A copy of Forms 6 and 9 are in Appendix E.)

The owner or operator must begin implementing his plan within six mohtteceiving
notice that a plan is necessary. Then, the owner or operator must campletaentation of his
plan within a period specified by the Commissioner not to exceed 18 nudméteiving the notice.
The owner or operator can receive an extension in some cases, as described in Seotion 7 bel

Upon approving the owner or operator's plan, the Commissioner will inf@maviner or
operator and the complainant. The District will be copied on this correspondence.

7. Extensions of Deadlines

Sometimes an owner or operator may need more time to dermpfgementation of his plan
because of circumstances beyond his control. The ASA provides tiartiraissioner may grant
an extension of up to six months (180 days) if a hardship exsits the owner or operator has
made a request for an extension at least 60 days prior to theededs supposed to have completed
implementing his plan. The Commissioner will determine thatiatsbn constitutes a hardship if it
was caused by circumstances beyond the owner's or operator's emtiithhe owner or operator
has been making a good faith effort to implement his plan. Harckshipclude financial problems.
In his response the Commissioner will explain to the requestar eki@nsion the basis for his
choosing to approve or reject such a request.

8. Notification of Landowner, if Different from Operator

The Commissioner will make a good faith effort to notify the landovasewell as the
operator when the Commissioner determines that the complaint invalagsieultural activity on
land that the operator rents from someone else or when the opesiatges the agricultural activity
for the owner of the land. If the investigation shows that no pollution gmoleiists, or if the
problem is easily corrected by the operator's change in fieldgaarnt, the Commissioner may
determine that notification of the landowner is unnecessary. pirtidem involves an old feature
(e.g., an old gully) that was created before the present operatan bewgfing the land, or if
correcting the problem requires construction, the Commissioner meayniiee that the landowner
needs to be notified.

9. Right of Entry

It is the Commissioner's policy that entry onto the land to conduatvastigation will be
made with the consent of the owner or operator. However, it should bemadtdee ASA gives the
Commissioner, his designee, or a District the right to entéatico determine whether or not the
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complaint is valid. In addition, the Commissioner, his designee, origitrecDmay enter the same
land to check implementation of stewardship measures specifiedcorrective order and
maintenance of stewardship measures. This entry onto private propestybe handled in
accordance with constitutional requirements.

It is the Commissioner's policy that if a complaint allegatewpollution created by erosion
coming from a specific field on the farm, then the ASA investigatll not enter other fields. If the
complaint is made more broadly to say that erosion is coming fierfatm as a whole into X
stream, then the investigation will cover all of the farm thaihdrinto X stream. If the complaint is
made even more broadly to say that erosion is coming from thaawhole without naming the
water body, then the investigation will cover the whole farm.

With the owner's or operator’s consent, the ASA investigator mtdirdields not covered by
the complaint, examine or do other things that are relative tolestigation if consent is given
voluntarily by someone who has the intelligence and ability to underdtansituation and the
possible consequences.

It is the policy of the Commissioner that the owner or operatofarhathat is subject of a
complaint will be given notice of intended entry to investigatectimaplaint. A phone call or
statement to the owner or operator is sufficient. After awaliten notice to the owner or operator
will confirm the investigator’s oral statements. Form 5 shidvesstandard manner of written
notification to the owner or operator before entering land that suthject of a complaint. (A copy
of Form 5 is in Appendix E.)

If an owner or operator denies the Commissioner's represergatiyento the land or later
withdraws his or her consent regarding entry, the investigatoreailel the property immediately
and report this to the Commissioner as soon as possible. The ASAzaglioe Commissioner to
obtain a court order allowing entry.

10. Purpose and Scope of Investigation

The principal purpose of the investigation is to determine if teeselistantial evidence that
the agricultural activity in question is causing or will causgew pollution from sedimentation,
nutrients or toxins, as alleged in the complaint. When performingvastigation, information to
answer this question can be recorded on Form 9. (A copy of Form 9 is in Appendix E.)

It is the Commissioner's policy that activities that are causing or wilecpollution that
werenot the subject of the complaint should be pointed out to the owner or operator as areas that
should be addressed, even though these areas are not covered by the ASA complaint. It is also
the Commissioner's policy that the ASA's jurisdiction is “complaint-driven’lanited to the
terms of the complaint.

11. Evidence

The ASA requires that there be “substantial evidence” thagtieitiural activity is causing
or will cause water pollution. "Substantial evidence" means rhared "scintilla” of evidence but
less than a "preponderance" of the evidence. "Scintilla" meansajusice of evidence.
Preponderance of the evidence means that overall there is more ewsenang that erosion has
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been or will be caused by the activity than evidence showing the opposite.
12. Sample Collection Techniques

To maintain uniformity in the state's system of collectuager samples, VDACS will use the
procedures developed by the Virginia Water Control Board (VWCBEgtdsrsh in the applicable
sections of VWCB'’s “Water Quality Assessment Operating Procedures Manua

Due to the complexity and cost of water and fecal sampling angsenaamples should be
taken only when they are absolutely necessary to prove a case.awimsestigator can see that
pollutants are entering or will enter the water body in question,ilhaat need to take samples
because the case can be proven through photographs, maps, eye-witmesstestd the physical
law of gravity. The experience of other states that have preganiar to the ASA suggests that
sampling is only necessary in a few cases. For sciemdiysis of any water or other evidence, the
District investigator should contact a VDACS Agricultural Sdedship Coordinator for specific
instructions. VDACS will pay for the scientific analysis of/avater or other evidence collected by
the District during the investigation period.

SECTION C - CONFIDENTIALITY OF INFORMATION

The law requires the Commissioner of Agriculture and Consumer Services to hold
records of active investigations in confidence. These records of active investigatiude
those records of active investigations created or held by the Districts pursuenAgritultural
Stewardship Act. The owner or operator may review whatever notes and records tihgabovest
has made after an ASA investigation is concluded. An investigation is concluded when the
Commissioner has decided whether an agricultural activity is creatingl eredte pollution that
requires an agricultural stewardship plan.

A District could receive a request under the Virginia Freedoimfafmation Act ("FOIA")
(Chapter 37 (Sections 2.2-3700 et seq.) of Title 2.2 of the Code of \diygodisclose records
regarding an active investigation. Any request made to the Digtoicrecords of active
investigations under the Agricultural Stewardship Act shoutéteered immediately to the attorney
who represents the District.

SECTION D - SUBSEQUENT VISITSTO FARM TO CHECK
IMPLEMENTATION

In most cases, after the site investigation has been completentthey bn-site reviews are
necessary once the Commissioner has sent a notice advisingtéveaaship plan will be required.
However, subsequent on-site reviews are necessary when an ASg\rplzunred. The purpose of
the subsequent on-site review is to determine whether the ownerratoope implementing his
ASA plan in accordance with his implementation schedule.

Subsequent on-site reviews have enforcement implications, which are the Caomenissi
responsibility; so, Districts should not undertake subsequent visits WitHOACS' express
agreement. (This need for agreement from the Commissioner doagphpto a District's best
management practices “spot-check” to determine compliance Wistract cost-share agreement,
even for a practice installed to meet ASA requirements.)
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SECTION E - APPEALS AND FACT FINDING CONFERENCES

If an owner or operator who has been issued a notice under the Adobfalibmit an
agricultural stewardship plan, begin actively implementingkiie, complete implementation of the
plan, or maintain the stewardship measures, the Commissionesshaléicorrective order to such
owner or operator. The order shall require that such activity begdished within a stated period
of time.

The Commissioner shall issue a corrective order only after ammaf fact-finding
conference. Informal fact-finding conferences are used to detetmenéactual basis for the
Commissioner’s decisions under the Agricultural Stewardship Act.

ASA gives “persons aggrieved” the right to appeal decisions aCdmemissioner to the
Virginia Soil and Water Conservation Board.

SECTION F - SOURCES OF ASSISTANCE FOR OWNER OR OPERATORS

There are several sources of assistance available to owogerators to address pollution
problems and to develop stewardship measures and plans. Areadafessiad possible sources
are listed below:

1. Technical Assistance
Planning and, if necessary, engineering assistance is often available through:

- Local Soil and Water Conservation District

- Department of Conservation and Recreation

- U. S. Department of Agriculture, Natural Resources Conservation Service
- Virginia Cooperative Extension

- Virginia Department of Agriculture and Consumer Services

- Private businesses

- Consultants

2. Cost-Sharing

Cost-Share assistance that may be available to implement plans is offered by:

Local Soil and Water Conservation District

- U. S. Department of Agriculture, Farm Service Agency

- U. S. Department of Agriculture, Natural Resources Conservation Service
Virginia Department of Environmental Quality

3. Financial Planning

Financial planning is always a consideration when making decisionaftbet a farming
operation. These organizations can be of assistance to the farmer in his fiplancielg:

- Virginia Cooperative Extension (e.g., Farm Management Agents)
(Revision effective June 7, 2004) 11



- Private financial institutions (e.g., commercial banks, agricultural
financing organizations)

4. Physical Planning for Compliance with ASA

The ASA requires that the plan be returned to the Commissiondite @hd the District
within 60 days after receiving notice that a plan is neces$agylocal District must then review the
plan. If the plan meets the ASA requirements, then the Commessvill send notice of approval to
the owner or operator within 30 days. The owner or operator must bggementing the plan
within six months and complete plan implementation within 18 months wsgesgied differently
by the Commissioner. The Commissioner may require an implenmnsatiedule consistent with
seasons and other temporal considerations, therefore, increasing tlue dfasuccess in
establishment or construction of the measures required in thelplarfCommissioner may consider
a corrective order if plan implementation schedule is not met or if the problem is reatedr

A. Public Sources of assistance in planning

- Local Soil and Water Conservation District

- Virginia Department of Conservation and Recreation

- USDA, Natural Resource Conservation Service

- Virginia Cooperative Extension

- Virginia Department of Agriculture and Consumer Services

B. Private Sources

- Private businesses (e.g., engineering and consulting firms)
- Agribusiness organizations

C. Required Contents of Plans

The plan must include the following minimum requirements under$ide A
- Stewardship measures needed to prevent the pollution, and
- Implementation schedule.

The plan should also include:
- A map showing area of concern and affected water feature
- Statement of pollution problem
- Signature page for the owner or operator, local district diracidr
Commissioner

The owner or operator will have received a letter from ther@issioner notifying the owner
or operator of the results of the investigation. This letter Bpsthe components of the agricultural
activity that are causing or will cause water pollution. (A copyhis letter is in Appendix E,
labeled as Form 6.) All of these components must be addressed in the plan.

If necessary, simple plans can be converted into more sophisticatedts after this
deadline has been met. Planners should be sensitive to the fabhetbamer or operator has a
second deadline to meet: the owner or operator must begin implentaetpign within six months
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of receiving the official notice that the plan has been apdraverm 10 provides an example format
of an ASA plan. (A copy of Form 10 is in Appendix E.)

Amendments to plans are acceptable as long as the amendments grehemhate the
pollution. Amendments must be reviewed by VDACS before the plan cbampldate. An
amendment that necessitates an extension of time will not beddsmply because the time of
completion will be delayed; however, the Commissioner mayd@enaihether the additional time is
needed because of the actual change in plans or because of anglackibfence by the owner or
operator.

To make the planning process most effective, owners ortopeshould be given options for
solving their pollution problem whenever possible. In terms of appteptions, the ASA defines
stewardship measures as “the best available nonpoint source conthaldsjetechnologies,
processes, siting criteria, operating methods or other alternatiMesre are often a variety of best
management practices that can be employed to solve a singlegogtitdblem. Thus, the planner
will often have a wide variety of options from structural prastiwechanges in operating methods
that can be offered to the owner or operator as solutions to the poputiolem. These options
need not be the most expensive or employ the most sophisticated techtiyggynly need to
prevent the pollution in question within the timeframe of the plan théébest”. A plan that
merely substitutes one form of pollution for another, however, is not acceptable.

SECTION G - VIOLATIONS AND PENALTIES

Under the ASA, the Commissioner issues a corrective order iaemner or operator fails
to comply with the ASA. The Commissiomaustissue a corrective order if the owner or operator is
found to need a plan and fails to submit or to implement his plan accooding Act's standards
{Section 10.1-559.4}.

A person who is subject to a corrective order issued by the Corangssias the right to go
to the Soil and Water Conservation Board to appeal that corrective dedether, that person has
the right to appeal the decision of the Board to the appropriate circuit court.

If an owner or operator fails to comply with the ASA, he or she beagubject to civil
penalties and orders issued by the Commissioner. The ASA doesatetarg crime -- only civil
violations. (See Appendix B, Civil Penalty Matrix for the Agricuétl Stewardship Act Program.)

SECTION H - INTERGOVERNMENTAL COOPERATION

The ASA requires that agricultural activities that are cagsr will cause water pollution be
corrected. It is very important that all agencies work togdther cooperative effort using a
common-sense approach to assist owners or operators in effectuwagting these problems.
Listed below are agencies and their roles in relation to the ASA.

1. Department of Environmental Quality and the Virginia Water Control Board
(“DEQ” and “VWCB”)

Virginia’s State Water Control Law gives the VWCB braadgsdiction over almost all types
of water pollution, whether point source or nonpoint source, whether agratolt non-agricultural
in origin, and involving any type of pollutant. (See Section 62.1-44.5 of thed@dilginia.) The
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ASA gives the Commissioner jurisdiction over a smaller portiohisfdfame area of concern: water
pollution caused by three types of pollutants coming from agricldtctigities not currently subject
to a permit issued by VWCB through DEQ. The Commissioner's andWHeB's jurisdiction
overlap, but the Commissioner's jurisdiction is a subset of the V8VCBlerefore, DEQ and the
Commissioner shares jurisdiction over agricultural nonpoint source pollution.

The VWCB has asserted its jurisdiction over certain types éudiyiral operations by
requiring them to obtain permits. For those agricultural actsviliat are subject to a permit issued
by the VWCB (through DEQ), the ASA is not applicable. The ASA expreselides that those
operations are exempt from the ASA. When a complaint arisaéslneg an operation that is subject
to a VWCB permit, the complaint will be dismissed. Then thespwnoperator should be informed
that he should check to make certain that the owner or operatorasipli@nce with his VWCB
permit. The owner or operator should be given the address and phone numbezgbhal DEQ
office, so that DEQ can answer any questions that the owner oraperay have. After the
complaint is dismissed, the complainant will be notified explaining that DEQuhsgigtion.

2. Department of Conservation and Recreation (“DCR”)

DCR is Virginia's primary natural resource conservation agandyprovides owners or
operators with technical assistance in developing nutrient managplaes. In this program, DCR
maintains a staff of specialists in field offices throughousthee to provide nutrient management
planning (NMP) assistance. Closely connected with the Nbtpieal assistance program is DCR's
certification program for nutrient management planners from bothtewvel public organizations.

In addition to its programs related to NMP, DCR provides the Distwith coordination
services at the state level. DCR is the major conduit of furd3i$tricts. An integral part of this
program is the state cost-share program that DCR admingtdrtghe Districts implement. In
relation to the ASA, DCR can provide its NMP assistance t@oswor operators with corresponding
ASA planning needs, as well as cost-share assistance.

DCR collects land-use and related data from across thectakentify small watersheds
where the potential for nonpoint source pollution is high. DCR also provat&sis predictive
modeling services that help estimate the progress made in reducing nonpoint souiioa.pollut

Of particular interest to the ASA program is DCR's closionship with the Virginia Soil
and Water Conservation Board (“Board”). DCR provides the staff services Bo#nd that help
the Board meet its ASA obligations.

3. Natural Resources Conservation Service (“NRCS”)

Established during the 1930's within the United States Departi&giticulture, the NRCS
pioneered the planning approach to conservation management. The NRie®hased numerous
conservation technigues and practices to conserve, improve and sustalmesduraes on private
lands.

In addition to setting the standards for a wide variety of consernvptactices, the NRCS
provides technical assistance to landowners and managers in maniekbtaidughout the State.
They often work closely with the local Districts. The NRC&assists other federal agencies in
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administering the federal cost-share program for agricultoredervation practices. In relation to
the ASA, the NRCS continues to provide its technical and cost-sésistamce (when and where
appropriate) to owners or operators faced with ASA needs.

4, Virginia Cooperative Extension (“Extension”)

Extension has played an important role over the years bigprglandowners and managers
with education regarding a wide variety of concerns. These edudasenvéces range from
production matters to farm financial planning to natural resourbeitsat and planning assistance.

In relation to the ASA, Extension continues to provide technical and plaassigiance to
owners or operators to prevent complaints under the ASA and to agsistpreparation of ASA
plans, at least in those areas where Extension has resoura@sde puch assistance. Extension's
Farm Management Agents, who provide financial planningtasse, may be called upon to provide
financial planning assistance in relation to the development of anpf®A In response to owner
or operator questions, Extension is also likely to provide some eduaatboyners or operators
regarding the ASA itself.

In addition, Extension has developed an on-farm self-assessment ptbgtaran help
producers identify potential sources of water pollution. This program is calleth&42&yst.

Local Extension agents can help farmers learn more about Farm$i*Sysing
Farm*A*Syst can be an important step that farmers can take tergreertain ground water
pollution problems.

5. Soil and Water Conservation Districts (“Districts”)

As described in other sections of these guidelines, the Distriais play a role in
investigating complaints, if they choose to do so. The decision of whathet it will perform
investigations lies with each District individually. Pursuanh&ASA, all Districts will play a role
in the ASA by reviewing ASA plans that are being sent to the Commissioner.

As political subdivisions of the Commonwealth, the Districts areldbal sources of
technical and planning assistance for agricultural conservationggsadh many instances. The
Districts, together with other conservation agencies, have helped pardadganced agricultural
system that blends conservation and resource protection with enhanced production techniques.

The Districts are the local administrators of the ebstre program. Beyond the investigative
and review roles that the ASA speaks to directly, the Disirantsprovide continued planning and
technical assistance to owners or operators with ASA needs. \Athérehen appropriate, the
Districts can provide cost-share assistance.

6. Chesapeake Bay Local Assistance Department (“CBLAD”)

The Chesapeake Bay Preservation Act (“Bay Act”) was enacted in 1988BadD was
established shortly thereafter to administer the Bay Act’s programs.

Section 10.1-559.10 of the ASA makes it clear that any local governmasnisubject to
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certain conditions, adopt an ordinance establishing a process forcfiinglaints, investigating
them, and creating agricultural stewardship plans where necessary to policgin problems.

Likewise, Section 10.1-559.11 seeks to address potential conflicts witBajeAct
regulations. This section states that nothing in the ASA shalhtbgreted to duplicate the
agricultural requirements in the regulations adopted pursuant to yh&dBa In fact, the ASA is
intended to supplement and work alongside the Bay Act and its regulad8aAsinvestigators and
planners should note that, while the ASA guidelines seek to provide a consistent imgiementa
process across local jurisdictional boundaries, local enforcerhantations of Bay Act ordinances
may vary somewhat from one locality to another.

Under the Bay Act regulations and local Bay Act ordinances, el landowners are
required to (1) establish (where one does not exist) and maintainfadt@@ide vegetated buffer
separating the land upon which agricultural activities are being ctallend adjacent
environmentally sensitive features, and (2) obtain a soil and watétyquanservation plan
(SWQCP) addressing erosion, nutrients and pesticides. This plambenagproved by the local
District Board. A SWQCP, or parts thereof, is only required imipéemented if a reduction in the
width of the 100-foot-buffer is sought.

e If an ASA investigator is informed by the owner or operator thatoteer or
operator has a Bay Act SWQCP, the investigator should reviewahegéee what
best management practices (BMPs) have been recommended forqualiey
protection and what is actually being implemented by the owner or operator.

e In some cases, the ASA investigator may find that the BMP neemded in the
SWQCP already addresses the water quality problem complained afasutot
required to be implemented under the Bay Act. Rather than dupliedftonts, the
ASA investigator may simply refer to the information in the S@WQand
recommend that the owner or operator implement any or all relesadsopthe plan
that address the identified ASA water quality problem.

e Local governments in Tidewater Virginia may consider the ASaway by which
the ASA’s enforcement mechanisms may be used to further theofjtizdBay Act.

e Ifan ASA complaint involves a Bay Act vegetated buffer (e.gramoel has formed
in the field and continues through the buffer emptying directly into tearsiy, the
stewardship measures included in the ASA plan must not conflicteititar the
allowable buffer reductions under the Bay Act regulations or withbiliger
performance criteria established via the Bay Act. If the AfAstigator or planner
has questions regarding the reduction rules or the performanceacrttes
investigator or planner should contact the local District.

7. Soil and Water Conservation Board (“Board”)
The Board provides the initial forum in which appeals ftbeXCommissioner's decision may

be heard. Any person wishing to submit an ASA appeal to the Board sootddt DCR for more
information.
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8. Virginia Department of Agriculture and Consumer Services (“VDACS”)

Beyond providing assistance to the Commissioner in investigations aocteanént,
VDACS' staff assists in communicating the results of the investigatiahscemplainants.

VDACS also serves as the primary coordinating agency for aderinig the ASA. In
addition to developing these guidelines, VDACS initiates the repatidgassessment processes
annually. The purposes of the annual reporting and assessment praécedsnsfy trends and
needs and to seek means of addressing any problems that developstetheo$yadministering the
ASA.

In some cases, VDACS provides technical and planning assistancedis@mroperators in
the wake of a complaint. VDACS’ other main role is to coordinate thergstnaition of the ASA
with the Districts and other partners. VDACS’ main goal in aulstering the ASA is to institute a
“farmer-friendly” set of mechanisms by which owners or operatarsaddress water pollution
problems on a case-by-case basis, without the necessity of further overatlaegula
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